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THE PROBLEM OF DISCIPLINE
SHELDON D. ELLIOTT*
The problem of discipline in its larger aspects today embraces not
only the legal profession but a growing group of professions and occupations. In Florida, for example, there are at least thirty or more such
licensed activities, ranging alphabetically from accountants and architects to surveyors and veterinarians. Each one is the subject of licensure and discipline, and there is a wide range in the grounds and
procedures for suspension or revocation of occupational privileges.
Attorneys, as one of the foremost of the professional groups, are in
a position to provide a guiding pattern of conduct and self-regulation.
In a recent opinion of the New York Court of Appeals a comment
by one of the judges in a case involving the discipline of a member
of the medical profession was as follows:
"It is not without relevance to observe that, in the process
of time, practically every calling necessitating skill has been
subjected in some measure to the requirements of a license.
The lawyer and the physician have been followed by the dentist,
the teacher, the barber, the plumber, and many others. It may
not be long before the list embraces the butcher and the baker.
To what extent the public interest requires protection from incompetent or dishonest practitioners of medicine or of plumbing
is, of course, for the legislature to decide. But there can be no
gainsaying the fact that the legislature advances into the frontiers of the individual's constitutional rights to liberty and
property when it undertakes to deprive a man of his profession
or his trade for reasons unconnected with its proper exercise."
In Florida there is an impressive array of such regulated occupations and professions. Not only do they cover a wide range alphabetically, but licensed practitioners take care of most human needs.
They literally provide services from the cradle to the grave - from
midwives to funeral directors. They minister to society from head to
*A.B. 1927, Yale University; J.D. 1931, LL.M. 1932, University of Southern
California; Dean, University of Southern California Law School, 1947-1952; President
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toe, from barbers and beauticians to chiropodists. Each has its own
licensing board. Each has its regulations, grounds, and procedures
for taking disciplinary action against its licensees.
By an estimate based in part on the 1950 census figures, there were
in Florida, including attorneys, something over 75,000 persons whose
professional licenses were subject to challenge in disciplinary proceedings. It is curious to note how these lists grow, under the aegis of
the police power for the protection of the public.
In Florida esthetic values are carefully guarded by requiring
motion picture operators to be licensed, as well as outdoor advertisers.
Even termites are disposed of by licensed structural pest control
operators. Such is the solicitude of the modem state for human welfare. Florida has indeed gone quite far in the range of coverage.
California, however, goes somewhat further in the extent of occupational licensing and includes yacht brokers, cleaners and dyers,
collection agencies, private detectives, shorthand reporters, social
workers, and cemetery brokers. More recently, qualifications and
licenses for rainmakers have been provided-not to mention a state
board for seeing-eye dogs. California licenses oil and gas brokers,
business opportunity brokers, boxers and wrestlers, furniture and
bedding renovators, public weighmasters, horse racers, and dealers in
prophylactics. In other words, there is a considerable breadth in
the licensing field.
When one examines the Florida statutes pertaining to professional
conduct and procedures for disciplinary action in the multitude of
areas covered he discovers quite a variance in detail. Some, such as
the statutes licensing masseurs and dentists, specify with considerable
care the allegations that should be contained in the disciplinary
charges or accusations filed against a member of the profession.
The Florida statute regulating the practice of architecture provides
in detail the procedures to be followed so as to insure a certain amount
of due process in license revocation. This is also done with respect to
funeral directors and embalmers and professional engineers. By way
of contrast, the Florida act governing the licensing of structural pest
control operators simply refers, as far as any procedure is concerned,
to the fact that the license shall be revoked "after a hearing has been
held." Dispensing opticians are proceeded against after notice and
a hearing prescribed by regulations of the board. There are similar
provisions as to physical therapists and pharmacists.
The grounds set forth in the several statutes for such license revocation or disciplinary proceedings show a similar variance in detail.
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There is the provision, for example, in the Medical Practice Act that
the physician may have his license revoked or suspended if he is
"guilty of immoral or unprofessional conduct."
In the Florida Dentistry Act, by comparison, there is quite a manifest concern with respect to advertising, as shown by the section that
specifies the dimensions of the sign that the dentist shall be allowed
to display. A dentist may use signs to advertise his name, the fact
that he is engaged in the practice of dentistry, the location of his office,
and his office hours. These signs shall be limited to a total area of
not more than 600 square inches, be not more than seven inches in
height; and they may be placed only within the building in which
the office is located or upon the doors or windows thereof.
Some agencies set forth their codes of conduct - which might compare with our canons of professional ethics - by means of administrative regulations. It is curious in looking through such regulations
to note the detailed solicitude for the public welfare. For example,
there is a regulation of the State Board of Cosmetology of California
that specifies:
"(a) A freshman insignia shall be the emblem worn by a
student engaged in receiving the initial training of 350 hours.
(b) The freshman insignia may be either the word 'Freshman'
or the letter 'F.' (c) The word 'Freshman' or the letter 'F' shall
be in colored thread, and shall be stitched on the uniform
above the breast. (d) The insignia shall be of such size as to
be dearly discernible at all times. (e) The insignia shall be
separate and distinguishable from any other letters or school
designation."
That is an example of what develops purely from trying to protect
the public when licensing boards set forth in detail what should or
should not be done.
On the other hand, it should not be difficult to draft a general
code of moral precepts. One could say, for example, that a tree
surgeon should be trustworthy, loyal, helpful, friendly, courteous,
kind, obedient, cheerful, thrifty, brave, dean, and reverent; and one
would have a pretty good set of standards. How much would be
gained thereby may still remain a question.
Having outlined this general area of discipline, let us return to
the narrower problem of our own profession. It behooves the bar,
as one of the oldest of the regulated professions, to make certain that
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its own code of behavior sets a pattern for its members and perhaps
provides some guidance for other professions and occupations. As
Mr. Drinker's book points out, the matter of our own canons of
professional ethics and of their being brought up to date is an inevitable and continuing area of concern. The demands of practice
change; there must be reconsideration of specific canons in the light
of new developments.
There are two or three new problems that perhaps should receive
attention, and may be now receiving attention, in the field of law
practice. Loyalty matters and security problems are something of a
newcomer in the area of professional responsibility. In these days of
highly classified technical material problems sometimes arise in which
the questions of security regulations and of the attorney's responsibility in safeguarding security information are part of an inescapable
professional concern. We assume that the attorney is, by virtue of
his training and his professional status, thoroughly competent to
protect it. On the other hand, certain security regulations of the
Federal Government may require more than mere confidence in him.
It seems that there are present or potential problems there that might
bear some scrutiny.
The field of legislative activity similarly needs studying. Lawyers
today are not merely court lawyers. They are practitioners in many
areas, and they are charged with the responsibility of representing,
and representing adequately, their clients in legislative proceedings
of various types. They must support or oppose the enactment of measures in their clients' interests. They must appear before legislative
committees - and not solely investigating committees but also standing
committees. What are the attorney's obligations and responsibilities
in so appearing? Currently we have had a good deal of spotlighted
attention on lawyers appearing before legislative investigating committees. What are their duties to clients in that capacity?
We also should give some consideration to the growing areas of
lobbying regulations. For example, it is indicated in Mr. Drinker's
book, and in some of the interpretations of the canons, that a contingent fee for lobbying service is proper. Mr. Drinker's footnote
indicates a possible doubt. This fee is in violation of lobbying restrictions in several of the states. Does that mean, then, that we shall
have to distinguish between a contingent fee in a personal injury
action and a contingent fee for securing the passage of legislation?
Some of these matters may need reappraisal in the light of present-day
developments.
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In addition to reviewing the canons, we need to reconsider our
educational values and to include adequate provision for bringing to
the attention of the law student a necessary awareness of the problems
of discipline. I am not suggesting that we go back to the old introductory course in Legal Ethics. There are educational devices that
are more effective, as several schools, including the University of
Florida College of Law, have discovered.
As to the machinery for enforcement of discipline, each jurisdiction has its own mechanism. Some of the essential features are:
(1) An adequate code of conduct-up-to-date, workable, and
thoroughly understood by lawyers and prospective lawyers. The code of conduct should be, as far as it is feasible
to do so, brought to the attention of and explained to the
public, with the reasons for its provisions. Books on legal
ethics serve an admirable function in this respect.
(2) There should be a clear recognition by the public and the
bar of the various degrees of penalties that may be visited
for infraction of the rules of conduct, such as disbarment,
suspension, public reproval, and private reprimand.
(3) There should be some place to which the client or an individual can bring his grievance and find a ready, intelligent, and understanding ear.
The bar should provide officers or individuals to hear the grievances, explain the problems, and make some disposition of them.
Many grievances against lawyers stem from misunderstandings that
can and should be clarified. Often a disgruntled or bitter citizen
merely seeks, and needs, an opportunity to air his grievance. If it has
merit he should be directed to the proper authorities. This means
that the bar should provide sufficient grievance committees, distributed throughout the state so that geographical factors and problems
of personnel are adequately met. It means participation in the work
of grievance committees by many, not just a few, willing workers in
the legal profession.
There should be an initial screening by an appropriate committee
to determine whether the grievance should be carried further, and
there should be some investigation in connection with that screening.
Investigations, of course, should be conducted secretly and in confidence, so that unjustified complaints may not unfairly impugn an
attorney's reputation. Having screened the matter and decided that
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the complaint has merit, then the committee to which it has been
referred should see that all necessary elements of due process and
fair hearing are complied with-notice of hearing, a statement of
the charges, issuance of subpoenas, and the right to cross-examination
and to appear with counsel. Liberal rules of evidence, if necessary,
to make sure that full information is brought to the committee's attention, should be allowed.
If the grievance committee does its job and the record is as it
should be, the attorney will have had his "day in court." Review of
the committee's action, however, should be provided by a higher
board, perhaps even the governing board of the bar itself, to insure
that any errors in the record are clarified before the matter goes
to the court. At each step of the proceeding the attorney should have
the opportunity to present his arguments, either orally or by brief.
With the proceedings thus safeguarded, the court should accept,
as it does in the review of administrative agencies, the determination
of facts by the disciplinary board as final and its recommendations of
the discipline to be imposed as persuasive. It sometimes appears that
courts are a little more lenient than they should be in disciplinary
matters involving attorneys. After the matter has passed through
the careful screening trial and review stages, support for the recommended discipline should be self-evident, and the court should be
willing to accept the judgment of the final reviewing board of the
bar as to the discipline recommended.
When discipline is imposed there should be adequate publicity,
so that the general public knows that the action has been taken. This
is essential in the bar's public relations to insure public confidence
in the profession. Similarly, when an attorney has been disbarred
his application for reinstatement should be subjected to procedural
safeguards, both for the attorney and for the public. Certainly the
burden of proving rehabilitation is on the applicant for reinstatement,
and that burden should be regarded as an extremely heavy one.
In order to get information across to the public on these various
matters a sound public relations program is essential. The employment of experts to do that job for the bar is well justified.
Let us go back now to the broader field of discipline. Having put
his own house in order, the lawyer has a further responsibility. He
should see that proper safeguards and standards are provided and enforced in other areas of professional licensure in accordance with
procedures comparable to those that apply to the regulation of his
own profession. He is the guardian of "due process" as it applies
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to the procedures of other licensing boards. Many of them are boards
of laymen, with scant knowledge and sometimes little awareness of
the requirements of proper hearing procedures, of a proper record,
right to counsel, the furnishing of adequate information as to charges,
and the like. It is in this area that lawyers are being called upon to
aid in the development of state administrative procedure acts to
govern the conduct and judicial review of disciplinary hearings before state licensing agencies. In some of the states that have such
acts they are working quite well, and the bar in those states has
recognized its responsibility to assist in insuring their successful operation.
In conclusion I should like to reassert the observation that I
have previously stressed, namely, that the lawyer of today is confronted
with new responsibilities and challenges, posed by the expanding
problem of discipline in an increasingly complex social system. Lawyers as a group, working through the organized bar, can and will accept the task imposed upon them and perform it well.
At the conclusion of Mr. Elliott's address the following questions
were directed to him by members of the audience. Unless otherwise
indicated, the answers are those of Mr. Elliott.
Q. A lawyer has been disbarred for an act arising out of his practice, and by reason of his disbarment it is impossible for him to commit
the offending act again. Upon the filing of a petition for reinstatement
on the ground that he has become rehabilitated, what evidence can
be offered, either on his behalf or that of the bar, that he will no
longer commit that act?
A. I would consider that the burden on him is a heavy one. It
seems to me that there should be no presumption, despite the willingness of large numbers of fellow attorneys to sign a petition for
him, that he is now thoroughly rehabilitated and can be relied upon
to go forth and sin no more. I sometimes suspect that sentiment,
rather than proof of rehabilitation, is what leads to their willingness
to sign such petitions. Frankly, I do not think I would be easily
persuaded by mere protestations of good intentions for the future.
There must be substantial proof of actual rehabilitation.
Q. Would it be proper to require a disbarred attorney to start
from the beginning, while his papers are before the board of examiners,
and come up from the bottom - take his examinations over again?
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A. I should perhaps defer on that point to the experts. I do know
that from time to time such procedure has been suggested. If the
examining mechanism is flexible enough and his defects stem obviously
from a lack of knowledge of the law, I think it would be proper for
the authorities to condition his readmission on further legal education
and possibly to require a re-examination thereon.
Mr. Drinker: Further pursuing your proposition, I feel so strongly
about this that I cannot keep quiet.
In a good many jurisdictions in order for a man to be reinstated
it is required that he obtain the recommendation of the character
committee, if there is one, as is required for the original admission to
the bar. I do not believe that any jurisdiction requires examinations,
because of the familiarity of legal principles, but a good many do require a certificate from the same board that originally certified as to
his character. I think that it is a splendid thing, as it prevents readmission of a large number who are not qualified.
It seems to me utterly illogical and unworthy of a profession that
is supposed to reason to say that a man can be readmitted to the bar
who has done things that would prevent admission in the first instance.
I am of the opinion that the public thinks, and properly so, that
lawyers that should not be readmitted are being allowed to practice.
I do not think that a lawyer who has been disbarred should be
readmitted unless the court finds that it erred in disbarring him. If
he is to have a chance of being readmitted - if he has done something
small that is not enough to keep him out permanently - he should
be suspended. He should not be suspended for a specific period, for
that does not mean that he is going to behave when that time is over.
He should be suspended for an indefinite period, with leave to be
reinstated. If he is disbarred, he should stay disbarred. That hurts
us lawyers with the public more than anything else. They think that
we and the judges are winking at people that practice law but have
no business having clients and have no business being lawyers.
Mr. Elliott: I think the answer is obvious; the character committee
should pass on the application, and every character committee should
have as one of its members a Mr. Drinker.
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